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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN , 11
GROVER SELLERS
A‘H’B_Iu:v GanERaL -
Mr. C. J. Wilde
County Auditor
Corpus Christi, Texas - _
N Dear Mr. Wilde: E Opinion No. 0-56'2 '

Re: Wheth

..
v

N .".E ’:'.

5, Railroad COmpany, op~- - .
we o - k2 13 Nueces County exclusively,
vl ‘reoeiving the date --ipied by the railroad com= :

58 trucks Da oghaldered ror personal property
assessing ad valorem tax in Nueces
% Situation 1s the various automobiles

PRI b, pfd uotor vehicles throughout several coun-

[ ties ih thie #ection. Are we to consider only the

o vehlocleanppwtating in Nueces County, or, shall we
conslder all vehicles as being sssessable in Nueces
County? Another instance, is the Transport Company -
of Texas which owns and operates a number of gasoline
trucks carrying gasoline to mesny of the Army and Havy
Camps throughout the cgounty, sald oompany being do=-

' miciled in Nueces County,"

HMMUNICATION ($ TO BE CONSTRUED AS A DEPARTMENTAL CPINION UNLESS APPROVED BY THE ATTORNEY QENERAL OK FIRSYT ASSISTANT
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you stated 1n oar let

"Referring to your letter of September 30th,

Re: Opinion Requesgt No. 0-5632, please be advised
that the Transport Compeny of Texas is domiciled in
Nuecea County; the Southern Pacific Tranaport Com-
pany, 1 assume, is domiciled in Houston as it is &
subsidiary of the Southern Pacific Rallroad County,
however, the trucks used by this conoern are housed
end used entirely, to th: best of ‘my knowledge, in
Nueoes County meking delivsrlies of freight shipped
.over the Southern Pacific Lines. I, also, believe
that ell three compenies are corporations.”

Wo deem it desirable to treat these -corporations

" peparately. We, therefore, take up the Southera Paciric Trans-
=;f_port company first.

SOUTHsRN PACIFIC TRANSPORT COMPANY

“ - The records in the office of the Secretary of State

;- reveal that the Southern Pecifio Transport Company is a Texas

oor retion, domiciled in Harris County, for the purpose stated
ts8 Charter: *"to tranaport goods, wares and morchandise,

“3 or any valuable thing."™ It is apparent thet the Southern Pa-

*"¢ific Transport Company is not a railroad company,; even though- -

3 it ‘may be affiliated with the Southern Pecific Railroad Company,
“hence it is of no aid, but would only serve t0 confuse if we

- should attempt to apply the Constitutional and Statutory pro-

4 -¥isions apflicable to the organization, operaticon, and texa-
“tion of railroad companies in an éffort to arrive at a correct

answer t0 your question. We shall revert to this later merely

for the purpose of distinguishing the railroad cases from the

s truck and bus oases.

It is observed that your opinion request assumes as
a fact, and we must as of necessily assume the same state of
facts that the Southern Pasocific¢ Transport Company "operates

“- '~ a trugk or trucks, in Nueces County exclusively, receiving

the material shipped by the railroad company, meking deliveries
end also picking up delliverles for a transfer within the con-
finea of Nuecss Couanty." This adumitted state of facts rixes

& business situs as t¢ the trucks inquired aebout in Nuasces
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County, as distinguished from the home office or domicile
of the corporation in llarris County.

As an abstraoct proposition of law, personal

property 1s taxable at the domicile of the owner, but where

the owner by hls own voluntary act fixes a definite and

- permanent situs of persocnal property owned by him for

business purposes in another county other than his residence
or domiclle, and we thilnk that the Southern Pacifloe Transport

‘Company has done that in this Instance, thus subjectlng said

trucks to ad valorem taxes by Nueces County. This ruls is
very well stated in the case of John Hancock Mutual Life
Insurance Co. v. Davis, (writ of error denied) 162 S, W. (24)

433, in the followlng lenguage:

"We overrule appellants assignments of error
numbered 1, 8, 30, 31, 32, 37, 38 and 39, bottomed on
the proposition that notes and other personal property
are legally taxable only at the domicile of the owner.
This 18 a correct statement of an abstract proposition
of law; but we fall to see how the same is here involved,
The notes have never been taxed in the State of Texas,
and no attempt 1s shown tQ have been made to tax the
sames, The owner of the notes, at its option, oould
establish a situs for taxation of the notes in Waco,
MoLennan County, in which event the makers of the notes,

. by reason of the above quoted provisions of said deeds

of trust, would be gbligated to ‘pay the taxes assessed
against the same,"”

The Constitution of Texas, Article 8, Section 1]

| provides as follows:

"All property, whother owned by persons or corpora-
tlons, shall ve assessed for taxatlion, and the taxes pald
in the counties where situated., . "

Article 7153 of Vernon's Annotated Civil Statutes
of 1925 provides as follows:

*All property, real and personal, except such as
is required to be listed and assessed otherwise, shall
ba listed and assessed in the county where 1t is situated;

1
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and 811 personal property, subject to taxation and
temporarily removed from the State or county, shall
be listed and assessed in the ocounty of the residence
of the owner thereof, or in the county wherc the
principal office of such owner is gituated.”

The trucke referred to in your lebtter are obviously
tangible personal property.

¥e think the rule has heen well settled in this
State as to the ocounty in which tangible personal property
- 1s subject to taxation. It is stated as clearly in ouar
-~ opinion No. 0-3702, from which we quote,as follows, as we
shall be able to restate 1t:

"The rule of law applicable in Texas 1ls, therefore,
that tangible personal property is taxable In the county
of &he domicile of the owner unless the property has
scquired a permanent flxed situs of its own separate
and apart from that of the county of the owner's domi-
oile. Mere temporary absence from the county of the
owner's domioclle does not give tangible personal property
a taxable gitus in another county and remove 1t from
taxation in suoch county of the owner's domiclle. . . .

"However, in a ocase where tangible personel property
does acquire a permanent situs in a county other than
the county of the owner's domicile in relation to the
tax year in question such property is taxable in the
gounty where the same is actually located. . . ."

The distinction we have maede is recognized in the
. case of Great Southern Life Insurance Co. v. Clty of Austin,
. 243 S. W. 778, (Supreme Court of Texas, opinion by Chief
Justioe Oureton) from which we quote as follows:

"It 1s true that the actual situs of certain classes
of visible and tangible personal property, as well as
intangidble property having similar characteristics, as,
for example, money, State and municipal bonds, ocirculating
bank notes, and shares of stock in private corporations,

- mAay have a situs for taxation where they are germanentlx
" kept, separate and apart from the domlicile of the owner.™
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Tt . Yie do not deem it neocessery to lengthen this

“ " opinion by the citation of cumulaetive authorities, and we
- may well let 1t rest upon the case of Great Southern Life
T Insurance Company v. City of Austin, supra, by that eminent
o Jurist, the late Chief Justice Cureton, but we note briefly

e ‘& few other decislions. In the case of Clty of Galveston
v, J. M, Guffey Petrocleum Company,(writ of error. refused)
113 3, W. 585, from which we quote as follows:

"The Legislature may, in asertaln instances, give
to property an artifiolal situs for the purposes cf
L taxation; but when the property is physical in ciaaracter,
e or of a nature that can acquire an actual situs, it must
i under oui Constitution be taxed in the county where
aotuslly situated or located. The finding of the court
19 to the effect that these vessels so taxed have an
actual situs at Port Arthur, in the county of Jefferson,
and are not and have never * been within waters located
within the terrltorial 1urisdiotion of the oity of
Galveston,

"That vessels may acguire an aotual situs is a
proposition too well settled to be questioned, and
that the place of enrollment and registration 1s not
controlling, if the aotual sltus 1s elsewhere. . . "
(Zmphasis added)

Gooley on Taxation, Vol. 2, Ath edition, page 975,
appears the following:

"The situs of tangible personal pvoperty, for
purposes of taxation may be where the owner 1s domiciled
but is not necessarilf £0. Unlike intangible personal
property, it may acquire a taxable situs in the state
other than the one where the owner is domiolled, merely
because 1t is iocated there. Its taxable situs 1s

where it is nore or less ermanentl located, repardless
of the domioile of the owner." IEmph&sIs adEedﬁzéE::zEé%?
We must not be misled by the confusion whioh may
arise by the loose language used in some of the decisions
with respact to the rule that prevails as to the taxation of

rolling stock of railroads in an sffort to apply an analogy
in oonsidering the taxebility of truoks and buses owned and
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_operated by corporations or Individusls. Thla distinction
is apparent, and made so by Judge Leddy in the case of CGulf

. Colorado & S, ¥. Ry. Co. v. City of Dallas, 16 S.%W. {24)
292, (Comnission of Appeals) in the following language, from
which we quote: -

"The Legislatiare originally (Aot Aug. 21, 1876
{Lawa 1879, o. 157, ¢ 19)? subjected rolling stook of
rallway companies to taxation by cities and towns by

. the apportlionment method, and subsequently repealed

o the same in the adoption 0f the Revised Statutes of

- 1879, and later, by the passage of the Act of March 28,
i 1885 (Laws 1885, ¢. 63), expressly exempted railway

B companies from the necessity of making rendition of 1ts
: rolling stock to incorporated citles and towna., We
think such action negetives the grant of authority to
the city of Dallas whioh is oclalmed to exist Iin this
case to tax the rolling stock of a rallway ocompany,
even though the seme was situated within the city on
January 1st, and so remained for a definite tlme,

"The Legislature no doubt concluded that it would
not be the exercise of a sound poliecy to subjeot rolling
o stock of a reilway company to texation by cities and
%, - towns along their 1lines because of the oonfusion which
e would result from efforts of different municipalitles
L to determine the sitius of such property due to its
transitory nature. While switch engines may have more
permenency in thelr loocation than other rolling stock,
yet all locomotives belonging to & railway ocompany

are of necessity a part of its rolling stogk, the
locetion of which is subjeot to be changed from time

to time. The situs of so much of rolling stoock belonging
to rallway companies was indefinite and uncertaein that
the Legislature was justiflied in olassing it all as a
unit for purposes of taxation, It unquestionably had
the authority to determine the situs of rolling stook
for purposes of municipal taxetion., The fact that
~1solated rolling stock might in some instanoces appear

to have a firxed location is not sufflolient to invalidete
the elassification thus made,

"In the absence of a statute defining the taxable
situs of this property otherwise, it was only taxable
at the domlecile of the rallway company.” (Emphesie added)
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Briefly, Judge lLeddy has ssid:

to determine the situs of rolling stock for purposes

of munieipal taxation, but having by legislative action
excepted railroad companies from rendering any part of
thelr rolling stoock to incorporated cities or towns
‘through which their 1ines may extend, thus precluding
- the eity of Dallas or any other municipality from taxing
L the rolling stock of railroads. This mxoception is

FAa manifest by Article 7168, Revised Civil Statutes, whieh
S provides: :

v
1 "The Legislature unquestlionably had the authority

S nt51)l personal property of whatsoever kind or

w character, except the rolling stook belonging to the -
company oxr in thelr possession in each respective county,
listing and desoribing the sald personal property in the
same menner as 1s pow required of olitizens of this State.'™

Accordingly, we hold under the faocts submitted by
you that the trucks of the Southern Pacifio Tranasport Company
- have acquired a business situs in Nueces County, thus subject-
- 1ng them to ad valorem taxes by sald county,

Transport Compeny of Texas

‘ According to the records of the Rallroad Commiasion,
the above named company is individually owned gnd is domiciled
“+ 1n Nueoes County., The general ocommon law rule=that the situs
¢ . for taxation of personal property is the domicile of the owner
. .applies to individuels as well as oorporations, unless a busi-
. ness situs has been acquired elsewhere, and since under the

facts submitted the trucks of the Transport Compsny of Texas

- have not acquired a business situs outside of Nueces County,
the domicile of the owner, we accordingly hold that, as:toithe
trucks of the Transport Company of Texas, they are taxeabdble in
Nueces County.




143

Mr, C. J. Wilde, page 8

Central Power and Light Company

Records of the Secretary of State reveal that the
~ . above named company 1is a Massachusetts ocorporation, with 1ts
R principal office in Boston, Massachusetts, operating in
R Texas under a permlt, Its appllication for permission to
do business in this State, filed in 1936, states: *"Business
-in the State of Texas i1s to be transacted &t Corpus Christi,
Nueces County, Texag, and all other ocounties in Texas, The °
name of the managser or person in charge of sald Texas business
or agenoy wlll be Mr, James C, Kennedy, Corpus Christi, Texas,
714 Nixon Bullding.™

Article 8, Section 11 of the Texzas Constitution
provides as quoted above, Article 7153, R. C. S. prévldes:

- "All property, real and personal, except such as is
required to be listed and assessed otherwlise, shall be
listed and assessed in the county whera 1t 1s situated;

.- and all personal propewty, subject to taxation and tem-
porarily removed from the State or county, shall be
~ listed and assessed in the county of the residence of
the owner thercof, or in the county where the principal
offlce of such owner is situated.™ '

N In Guaranty Life Insurance Company v. City of Austin,
2 190 8, W, 189,Chief Justice Phillips, speaking for the Suprems
; Court, said:

"This artiole clearly contemplates that any property
classified as personal property by article 7505 and having
& concrete form may aoquire a sitius dlstincet from the
placs of the owner's residence. 1t provides that personal
property 'temporarlly removed from the state or county!
shall be taxed in the county of the owner's residence.
This 1s a provision with respect only to personal property
ttemporarily removed from the county or atate.' It has

no applieation to personal property whose removal is not
el temporary, but which has aoquired a gitus in a different
A county. If the removal from the county of the owner's

o residence be only temporary, it could not under the article
acquire a situs elsewhere; it is to be regarded as still
tgituated' in the county of the owner's residence and is
therefore taxable there. The article mekes 1t plain,
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_ however, that 1f the removel be not of a temporsry
& character and the property has acquired a situs in
S a different county, it is taxable in suoh county,
s unless within the exceptlon of the article and
therefore expressly made taxable slsewhere."

The fact that personal property of a foreign
corporstion physically located in this State 1s subjeot
to taxation iIn this State apoears to be well settled.

. Texas Land and Cattle Co. v. City of Fort.Worth, 73 S, W.
e (2a) 860, error retfused; Jesse French Pisao and Organ Co,

v. City of Dalles, 61 S. Y. 942, error refused; LO Tex.
Jur, 35.

From the foregoing it Iis apparsnt that under the
wolght of authority, personal tanglble property of & foreign
corporation doing business in this State is taxable where
the property is actually physically located and used in the
business of the corporation, and where 1t has 1ts Texas
office and place of business 1f its removal therefrom be
only of a temporary nature, Therefore, if the trucks of
the Central Power and Light Company operate from the garage
or storage base in Corpus Christi, Nueces County, Texas,
> upon & temporary basis, from whieh the operations initiate
- and to which they return, in sgsuch way as not to aeacquire =a

business situs elsewhere, sald trucks are. acocordingly taxable
in Nueoces County. However, if any of the trucks and autono-
- biles of this concern are kept outailde of Nueoces County upon
8 permanent basis, as distinguished from a temporary bvasis,
they would not be taxable in Nueces County.

Yours very {truly

Ao FES u, 1944 ATTORNEY GENERAL OF TEXAS
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